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Européisches Patentamt European Patent Office Office européen des brevets

GD2 DG2 DG2

Termination of opposition proceedings of patent no. 98900850.3 - 2221/ 1012764
with revocation of the patent

I.  Findings

1. The opposition proceedings are terminated for the following reason:
The patent was revoked

REVO 21.07.04

The time limit pursuant to Article 108 EPC ha s expired.
No appeal or application pursuant to Article 122 EPC has been filed.

REVO 2 and DEAD coded and Form 2365 despatched.

2. Fees situation:
OPPO04 010 00536212 30.01.02 EUR
CLMS(2) 015 00601355 03.05.99 EUR
Checked for correct fee payment. Refund(s) madeon...........

3. Any models still to hand were returnedon ... ......... .

4. Form 2358.2 was sent to examiner/Director.
5. Enter "DEAD" and retain file in closed applications/patents archives.

02-11-2004 . .. .. ..Hue, Sylvie . . ........
Date Formalities officer

EPO Form 2358.1 05.88

30.10.04

610,00
40,00



Européisches Patentamt European Patent Office Office européen des brevets
GD2 DG2 DG2

Termination of opposition proceedings of patent no. 98900850.3 - 2221/ 1012764 30.10.04
with revocation of the patent

REVO: 21.07.04
NOAP:

Il. Without file Directorate 2221

1. To examiner's clerk

- Enter "closed" on the "out to" card

- Remove the "out to" card and insert in "closed applications/patents” card index
2. To Primary Examiner

Bauer loc: 6554 tel: 7483

- for information.

3. To Director 2221

- for information.

Itis not necessary to return this page.

EPO Form 2358.2 05.88 2
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Application No. / Patent No.

98 900 850.3 - 2221 /1012764 /

Ref.

Date

21.07.2004

Proprietor

Autocom APS

Decision revoking the European Patent (Article 102(1), (3) EPC)

The Opposition Division - at the oral proceedings dated 25.05.2004 - has decided:

European Patent No. EP-B- 1012764 is revoked.

The reasons for the decision are enclosed..

Possibility of appeal

This decision is open to appeal. Attention is drawn to the attached text of Articles 106 to 108 EPC.

Opposition Division:
Chairman:

2nd Examiner:
1st Examiner:
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Zeiselmair, S
Formalities Officer
Tel. No.: +49 89 2399-2151

CLOSAD

LOPES MARGARIDO MALAFAYA C

BAUERRB

REVO coded

Ry ,2

Enclosure(s): 6 page(s) reasons for the decision (Form 2916)

Wording of Articles 106 - 108 (Form 2019)

[ ] Minutes of oral proceedings

None

Registered letter with advice of delivery
EPO Form 2331 04.00CSX SZ21690, 16.07.2004

to EPO postal service: 16.07.04




Europdisches Patentamt European Patent Office Office européen des brevets

GD2-Einspruch DG2 - Opposition DG2 - Opposition
Application No.: 98 900 850.3
Patent No.: EP-B-1012764

A copy of the communication (communication/decision/minutes) was printed for
and notified to each of the following representativesjparties:

Sigh, Erik

Zacco Denmark AS
Hans Bekkevolds Allé 7
2900 Hellerup
DANEMARK

o1 _

Cohen, Julius Simon

Philips

Intellectual Property & Standards
P.O. Box 220

5600 AE Eindhoven

PAYS-BAS

EPO Form 23xx (Sheet1) 11.99CSX SZ21690, 16.07.2004



Entscheidungsgriinde (Anlage). Grounds far.the decision (Annex). Motifs de la décision (Annexe)
o Datum Blatt Anmelde-Nr.:
J Date **CODINGDATE**  gheet 1 ApplicationNo.: 98 900 850.3
. bate- Fetiifie- Demande-r:

Facts and Submissions

I. European Patent no. 1 012 764 is based upon European patent application no.
98 900 850.3.
Date of filing: 30.01.1998.
Claimed priority date: 30.01.1997 from DK 10797.
The mention of the grant of the patent was published in European Patent Bulletin
2001/20 of 16.05.2001.
Proprietor of the patent: Autocom APS, 5000 Odense C (DK).

Il. A notice of opposition was filed on 30.01.2002 in the name of Koninklijke Philips
Electronics N.V., Groenewoudseweg 1, 5621 BA Eindhoven (NL).

The Opponent opposed the patent in its entirety under Article 100(a) EPC, more
-specifically under Article 52(2)(3) EPC because the claims defined a method of
doing business as such, excluded from patentability. No document was submitted
by the Opponent as he argued that the granted claims did not specify a technical
invention in the sense of Art. 52(1) EPC.

The Opponent asserted that independent method claim 1 and dependent claims
2-11 lacked any technical consideration, recited only functional business steps,
did not address particulars of the implementation, and did not produce any
(further) technical effect and thus defined business methods as such.

The Opponent requested the revocation of the patent in its entirety as a main
request, and oral proceedings were requested on an auxiliary basis.

lll. In a letter dated 06.08.2002, the Proprietor contested the Opponent's arguments
and conclusions and requested the maintenance of the patent as granted.
The Proprietor has not requested oral proceedings.

IV.  With the summons dated 9.2.2004, the opposition division expressed the
preliminary opinion that the claims of the opposed patent would all be directed
towards subject-matter excluded under Art. 52(2) and (3) EPC, and further added
on its own motion (Art. 114(1) EPC) that no passage of the application as a whole
could be fund that might lead to a new set of claims fulfilling the requirements of

EPO Form 2916 01.91CSX



Entscheidungsgriinde (Anlage) Graunds far the decision (Annex).. Matifs de la décision (Annexe) .

0 ) Datum Blatt Anmelde-Nr.:
J ’ Date ** CODINGDATE**" sheet 2 Application No.: 9 8 9 00 850.3

Date- : Feuilte Bemande n*:

Art. 56 EPC.

V.  With a letter of 09.03.2004, the Opponent indicated that he would not attend the
oral proceedings.
With a letter of 23.04.2004, the Patentee indicated that he would not attend the
oral proceedmgs ‘

VI.  Oral proceedings were held on 25.5.2004. No representant came neither for the
Opponent, nor for the Patentee. No documents had been submitted.

IV.  As the Opposition Division had not received any amendment to the patent, the
examination of the opposed patent is being carried out on the basis of the patent
specification EP-B1-1 012 764.

The following application documents were considered :

Text for the Contracting States: AT BE CH LIDE DKES FIFRGB GR IE IT LUMC NL PT SE
Description, columns: 1-5 of the patent specification

Claims, No.: 1-11 of the patent specification

Drawings, No.: 1-7 of the patent specification

EPO Form 2916 01.91CSX
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Entscheidungsgriinde {Anlaga) Grounds for the decision (Annex). Motifs de la décision (Annexe)

Datum Blatt Anmelde-Nr.:
Dale  **CODINGDATE** Seet 3 Appication No: 98" 900 850.
Date- Feuiille- Pemande n":

Grounds for the decision

The opposition is considered as admissible because it meets the requirements of
Articles 99(1) and 100 EPC and Rules 1(1) and 55 EPC.
The Patentee has not disputed the admissibility of the opposition.

Article 52(2)(3) EPC ,

The opposed patent is revoked on the ground that the method of claim 1 is
excluded from patentability under Article 52(2) and (3) EPC and, thus, does not
meet the requirements of Article 52(1) EPC.

Independent claim 1 defines the following steps:

(a1) opening the auction for a given period of time for a plurality of bidders,

(a2) during which period the bidders may prepare bid packages

(b) holding the auction by

(b1) checking the validity of the bids

(b2) placing the valid bids .

(c) closing the auction after all bids have been processed and preparing a list of
the articles acquired by an individual bidder

The bid packages defined in claim 1 contain a "prioritized list with purchase
conditions for the articles". This may be a simple list of bids to be placed in a
certain order, with a price for each item, such as:

Place a bid on item A at 10 Euros;

place a bid on item B at 15 Euros.

The Opposition Division shared the Opponent's view that although the method
defined by claim 1 of the granted patent involved the use of technical means,
those means were used to control the auction and process the bids in just the
same manner as a human auctioneer would do.

Since auctioning is not a technical activity, does not serve a technical purpose and
does not involve the processing of functional data, the use of commonplace
technical means in this case failed to confer a technical character to claim 1

(T 931/95). In the absence of technical considerations (T 769/92), the combination
of the steps defined in claim 1 is considered as a business method as such,
excluded from patentability under Article 52(2)(3) EPC.

The arguments brought forward by the Proprietor did not convince the opposition
division.

EPO Form 2916 01.91CSX



Entscheidungsgriinde (Anlage). . Graunds far the.decision (Annex). Motifs de la décision (Annexe). .

0 ) Datum Blatt H Anmelde-Nr.:
J " Date **CODINGDATE**  Sheet 4 AppiicationNo.: 98 900 850.3

Dete- Feuille Demande n*:

4.1 In his letter dated 06.08.2002, the Proprietor put forward the following arguments.

(@) . The use of a computer environment and a central computer as defined in claim 1
would achieve a technical effect by eliminating the need for the presence of the
bidders (page 1, para. 1), whereas all bidders had to be present in "traditional
auctions" (page 1, para. 2).

(b)  According to claim 1, bidders would place their bids in an "open period" and would -
not know about other bids during the auction, whereas in “traditional auctions"
bidders would be influenced by placed bids (page 1, para. 2 and 3).

(c) The Proprietor finally argued that all articles and all bids could be processed
"virtually simultaneously”, whereas in "traditional auctions" articles would be
auctioned one at a time and the bids would be placed one after another (page 1,

last para.; page 2, first para.)

4.2 The Opposition Division first recapitulates recent case law according to which the
so-called contribution approach is no longer applicable under Article 52(2)(3)
EPC, i.e. the issue of whether or not claimed matter is technical is independent of
the presence or absence of a technical contribution. Even the presence of a
commonplace technical contribution does not necessarily confer a technical
character to a claimed method (T 931/95), and even a physical entity, such as a
data carrier, may lack a technical character in the absence of any (potential of a)
further technical effect (T 1194/97).

4.3 Turning to the Proprietor's comparison with traditional auctions, that argument
does not convince the Opposition Division. Traditional auctions are not reducible
to the special meaning given to that term by the Proprietor, i.e. where all bidders
are present and can bid for only one article at a time. Different types of auction
were well-known before the claimed priority date, e.g. sealed auctions, bond
auctions, etc.

a) In sealed auctions, confidential bids are transmitted during a fixed period, and the
best bid is finally selected from the received bids in the absence of the bidders.
That is the case in bidding for government bond issues, for example. Hence
arguments (a) and (b) presented by the Proprietor did not convince the Opposition

Division.

b) Moreover, the Opposition Division emphasises that an auction would remain a
business method even if no prior art was available to be compared with the
claimed type of auction, i.e. even if the claimed auction was innovative in a

commercial sense.

ERQForm.2916..01.81CSX.



Entscheidungsgriinde (Anlags). . Grounds. for the decision. (Annex).. Motifs de la décision (Annexe).

Datum . Blatt Anmelde-Nr.: .
Date **CODINGDATE**  sheet 5 ApplicationNo.: 98 900 850.3
Date- Feuille- Demande a":

4.4 Argument (c) pretends that articles and bids are processed simultaneously.
However, the Opposition Division has not found any particular technical feature in
claim 1 which would correspond to that argument. Hence the Opposition Division
tends to consider that argument as unfounded.

Column 5 of the description (lines 5 to 8) reads : "It is noted that they [the articles]
are processed in alphabetical order in the computer, but with several runs, as
explained before". Thus, even the description of the patent does not support a
simultaneous processing but an iterative one.

Conclusion
The patent is revoked under Art. 102(1) EPC, because the grounds for Opposition

mentioned by the Opponent under Art. 100(a) and 52 EPC prejudice the
maintenance of the patent as granted.

EPO Form 2916 01.91CSX
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